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SUMMARY

This is a reply comment to the comment of Sirius XM (Sirius), filed pursuant to Public 
Notice DA 19-601 (seeking comment on my Request for Clarification).

The quality of Sirius’ commentary ranges from silly to downright goofy.  It would be 
absurd (and take many times the 15 pages Sirius put into this) to refute each sub-point of
its assertions in detail, so I will just attempt to hit the highlights.

1) Sirius contends that my informal request was improper.  It was perfectly proper under 
Noerr-Pennington, and under the Commission’s rules, it is up to the Commission itself 
to decide how to respond to my request.  It was not a request for reconsideration, as 
Sirius suggests, and I have not “admitted” that a three-line footnote in a 164 page 
document is dispositive of anything. To the contrary, the sheer magnitude of the 2003 
Report and Order shows the massive effort that went into its compilation, so it would not
be surprising if a few small errors crept in.  I only suggested what, to me, seemed the 
only plausible explanation that would give some effect to the footnote without 
contradicting the plain text of the EBR rule and all the other plain text interpreting it; 
and truly was asking if this makes sense to the Commission.

2) Sirius contends that the Commission’s opening of a formal public comment period 
was improper as well.  The Commission can decide that question on its own, but to the 
extent that  Sirius contends that any investigation is both late in the instant case, and 
would upend fifteen years of settled law,  Sirius is wrong on both counts.

2a) The hearing at which objections may be heard in Buchanan v. Sirius XM is 
scheduled for November 8th.  I am an absent class member, and if I am to have the 
ability to actually object and possibly alter the course of the litigation at that hearing, 
then it cannot possibly be too late for me to be collecting evidence and opinions to use 
In November.  Sirius suggests the only proper hearing would be a sham hearing, with the
court rubber-stamping its agreement with plaintiffs and ignoring all objectors.  (On July 
2, I moved to intervene (response, response, reply) in Buchanan v. Sirius XM.  The court
has not yet ruled on this motion, but even if it denies it, I still have the opportunity to 
object at the November hearing.)

2b) I can find no instance of any other party relying on the now-infamous footnote 382, 
in any court case or Commission action.  Sirius itself did not even seem to discover it 
immediately.  Buchanan’s complaint was filed on March 13, 2017.  Sirius’s answer, filed
on June 15, 2017, did not reference this footnote.  I do not have access to all the court 
documents, but footnote 382 does not seem to have been referenced by Sirius itself until 
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it was used in a string of citations in Sirius’s response to Buchanan’s motion to certify 
the class, over a year later, on July 30, 2018.

So it seems unlikely that the very fate of the universe as we know it depends heavily on 
footnote 382.  (I also gave additional argument on this in my own July 29 comment.)  In 
fact, the only reason I asked the Commission for clarification on this particular footnote 
is that it is the only text authored by the Commission that Sirius cites that could possibly
support their position (if you squint and tilt your head just right).

2c) The example of the computer system with a printer (the second example in the EBR 
section of the FTC’s TSR compliance page) is, obviously, more widely applicable.  I 
disagree with this example on general principles, because, for example, my car has a 
warranty from General Motors, but I did not buy it from General Motors, and I expect 
no telemarketing calls from General motors.

 Unfortunately, even this example does not help Sirius, either, for several reasons.  First, 
of course, is that it is promulgated by the FTC, not the Commission, and while it is 
desired that the rules are in harmony, it is not a strict requirement.  Second, that web 
page is not the official text, or an official interpretation, of even the FTC’s regulations, 
and even if it was, it did not appear to exist until February of 2015 (although perhaps the
same text did exist on another page.)  Finally, though, and fatal to Sirius’s position, is 
that the example states that the customer “may” have an EBR with the company “as long
as the customer has a contractual relationship” with it.  As the 9th Circuit found in 
Knutson v Sirius XM, Sirius’s deals with car manufacturers and dealers, wherein it 
offers a free trial subscription and then sends a “welcome packet”,  do not actually form 
contracts with end customers.  The Court applied a test that is strikingly similar to the 
“voluntary two-way communication” requirement in 47 CFR 64.1200(f)(5).

3) Sirius asserts that “As [my] Request acknowledges, information about the Sirius XM 
subscription as a component of the vehicle was featured prominently on the car’s large, 
informational Monroney sticker—the window label that federal law requires to display
key information about new vehicles.”

3a) Even if this was true, it does not speak to “voluntary” or “two-way,” especially as it 
would have been impossible to buy a Chevy Bolt without Sirius XM.

3b) In any case, it’s not actually true.  I never said the information was displayed 
“prominently” on the sticker, and, well…  The reader can judge for himself; I have 
attached a copy of the sticker at the end of this reply comment.

4) Sirius contends it is not a “third party provider.”  But co-branding doesn’t change 
ownership.  If Sirius got my information from the dealer, then the dealer breached the 
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privacy disclosure it gave to me; if it got my information from General Motors, then 
that’s simply one third-party giving it to another third-party; and if it found it elsewhere, 
then co-branding is immaterial in any event.

5) Sirius contends that it has some EBRs with some people, and that this a fact-based 
inquiry.  This is true.  But the Commission’s Report and Order makes it clear that it is 
Sirius’s responsibility to be able to prove that it had the EBR, not anybody else’s 
responsibility to prove a negative.  This proof, and the inquiry required to provide it, is 
much simpler and less fact-intensive than Sirius claims or wishes it was.

6) Sirius discusses agency principles.  But it cannot plausibly claim that it is an agent of 
the dealer.

7)  Sirius claims, yet again, that I “bought” a subscription to its services.  If this is true, 
then monopoly considerations abound – Sirius itself claims to have more than 80% of 
the new car market in this country.  But it’s simply not true.  I bought a car, not a radio 
that happens to be usable as a transportation device.  It’s not just my opinion; the 9th 
Circuit agreed in Knutson v. Sirius XM.

8) Sirius writes:

Second, the premise of Mr. Maupin’s argument appears to be that an EBR 
exists only so long as a seller and a buyer continue to have regular interactions or 
transactions. As Mr. Maupin puts it, an EBR is created because the cellular service
provider will “keep provisioning” service. But that argument is inconsistent with 
the Commission’s explicit time limits in its EBR regulations. An EBR created “on 
the basis of the subscriber’s purchase or transaction with the entity” lasts for 
“eighteen (18) months.” And an EBR created “on the basis of the subscriber’s 
inquiry or application regarding products or services offered by the entity” lasts 
for “three months.” An EBR is not indefinite or interminable. To the contrary, the 
Commission already carefully calibrated the duration of an EBR to consumer 
expectations, and its rule accords with the FTC’s.

Sirius’s contention here is baffling.  It would be normal for any cellphone company to 
charge money in order to “keep provisioning” service, and that this act of charging 
money would occur regularly (probably monthly) and would keep an established 
business relationship, well, established, so there is no issue with time limits.

9) In Sirius’s Reply Comment of today, they claim that both my assertion that the 
footnote contradicts the text of the Report and Order, and my assertion that General 
Motors may not have an established business relationship with me are new, only brought
up in the comment.  It probably would not matter if they were completely new, but in 

https://ecfsapi.fcc.gov/file/10813584318797/Reply%20Comments%20on%20Maupin%20Petition.pdf
https://caselaw.findlaw.com/us-9th-circuit/1683128.html


point of fact, the entire point of my original request is obviously that the footnote does 
not comport with the rest of the text, and my original request did mention that a 
purchaser of toothpaste from a retail store would have only a tenuous relationship with 
the manufacturer, and also mentioned that “there are wider questions about the 
applicability of the footnote that the Commission, on reflection, may need to address in a
formal Order.”

The Commission’s public notice explicitly stated that “We seek comment on this and 
any other issues raised by the Request for Clarification.”  It stands to reason that a 
reasonable starting point for any inquiry into whether Sirius has an EBR with the 
consumer is whether the automobile manufacturer has such a relationship; these 
questions may not be inextricably linked, but they are certainly not unrelated.

CONCLUSION

It should be clear from Sirius’s comment (and PACE’s parallel comment) that Sirius is 
serious in its belief that it can attach a token free sample to something we buy, and then 
claim this establishes a business relationship with us.  As I said in my original request, 
this interpretation of the established business relationship requirements of the TCPA, if 
widely adopted, would completely eviscerate the utility of the National DNC registry.

The Commission should take whatever actions it deems prudent to insure that the 
National DNC registry continues to function as it was intended, and the personal attacks 
by Sirius on me fully explain their utter contempt for the registry.  How dare I complain,
or get upset, about only three calls from them!  As the Commission knows, of course, 
three calls from them to each of 14 million people, and three calls from all PACE’s other
members to millions of other consumers – starts to add up to a significant number of 
calls.

Respectfully submitted,

/s/   Patrick Maupin
Patrick Maupin
2206 Southern Oaks Drive
Austin, Tx 78745
pmaupin@gmail.com
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